
1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



26



27



28



29



30



31



32



33



34



35



36



37



38



39



40



41



42



43



44



45



46



47



48



49



50



51



52



53



54



55



56



57



58



59



60



61



62



63



64



65



66



67



68



69



70



71



72



73



74



75



76



77



78



79



80



81



82



83



84



85



86



87

SWPAO_Asset
Typewritten Text
-1-



88

SWPAO_Asset
Typewritten Text
-2-



89

SWPAO_Asset
Typewritten Text
-3-



90



91



92



93



94



95



96



97



98



99



100



101



102



103



104



105



106



107



108



109



110



111



112



113



114



115



116



117



118



119



120



121



122



123



124



125



126



127



128



129



130



131



132



133



134



135



136



137



138



139



140



141



142



143



144



145



146



147



148



149



150



151



152



153



154

SWPAO_Asset
Typewritten Text
-13-



155



156



157



158



159



160



161



162



163



164



165



166



167



168



169



170



171



172



173



174



175



176



177



178



179



180



181



182



183



184



185



186



187



188



189



190



191



192



193



194



195



196



197



198



199



200



201



202



203



204



205



206



207



208



209



210



211



212



213



214



215



216



217



218



219



220



221



222



223



 

 

AMENDMENT NO. 19 TO NAPA COUNTY 

FLOOD CONTROL AND WATER CONSERVATION DISTRICT’S 

LONG TERM WATER CONTRACT  

WAS NOT EXECUTED 

224



225



226



227



228



229



230



231



232



233



234



235



236



237



238



239



240



241



242



243



244



245



246



247



248



249



250



251



Area of Origin Settlement
Napa County Flood Control and Water Conservation District Contract Amendment

STATE OF CALIFORNIA
THE CALIFORNIA NATURAL RESOURCES AGENCY

THE DEPARTMENT OF WATER RESOURCES

AMENDMENT NO.24 TO WATER SUPPLY CONTRACT
BETWEEN

THE STATE OF CALIFORNIA
DEPARTMENT OF WATER RESOURCES AND

THE NAPA COUNTY FLOOD CONTROL AND WATER CONSERVATION
DISTRiCT

THIS AMENDMENT to the Water Supply Contract is entered into on
2k.e..it4.Li.. 3f , 2013 pursuant to the provisions of the California Water Resources

Development Bond Act, the Central Valley Project Act, and other applicable laws of the
State of California, between the State of California, acting by and through its Department
of Water Resources (the State) and Napa County Flood Control and Water Conservation
District (Agency).

RECITALS

A. WHEREAS, on or about July 17, 2008, Agency and other Plaintiffs filed a
civil action against the State in the Superior Court of California for the County of
Sacramento (the “Court”), Case No. 34-2008-000 16338 CU-BC-GDS, and on or about
March 2, 2009 the Court granted Intervenors’ Motion to Intervene in the action (the
complaint and the complaint in intervention are collectively referred to as the “Action”,
and the parties to the lawsuit are referred to individually as “Party”, and collectively as
“Parties);

B. WHEREAS, each of the Plaintiffs and Intervenors to said Action has a
contract with the State for a supply of water from the State Water Project (“SWP”) which
existing contracts are referred to as the “SWP Contracts” or “Water Supply Contracts”.

C. WHEREAS, the Parties’ claims in the Action relate to disputes over the
meaning of the Water Supply Contracts regarding Agency and the other Plaintiffs’
claimed rights to water under their Contracts pursuant to Water Code section 11460, et
seq., and section 10505, commonly referred to as the “area of origin statutes”;

D. WHEREAS, each Party disputes the interpretation of the SWP Contracts
advanced by the other Parties, and the State and Intervenors dispute whether any of the
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Plaintiffs have established area of origin rights, and each Party denies that any other Party
is entitled to any reLief based on the claims alleged in the Action;

E. WHEREAS, the Agency, the State and Intervenors have entered into a
Settlement AgreementjD4wJ4t_-3/ , 2013, to compromise, resolve, settle, and
terminate any and all of the disputes or claims in the Action on terms and conditions set
forth therein (the “Settled Disputes and Claims”). The Settled Disputes and Claims
include any and all disputes or claims related to whether any Plaintiff is entitled to a
preference in water deliveries from the SWP under the terms of the existing SWP
Contracts; and

F. Pursuant to Section 2.1 of said Settlement Agreement, the Parties thereto
agreed that Agency’s Water Supply Contract should be amended to incorporate
provisions of the Settlement Agreement, and the State and Agency desire to so amend the
Agency’s Water Supply Contract.

NOW, THEREFORE, in consideration of the above, it is mutually agreed as
follows:

Article 45 (1) is added to the Agency’s Water Supply Contract to read:

(1) Provisions Affecting Operations

Notwithstanding anything to the contrary in Article 18, the State shall deliver water to
Agency as provided in the SCWA v. DWR Settlement Agreement, Sacramento County
Superior Court Case No. 34-2008-000 16338 CU-BC-GDS, datedDitj.J.3I20l3,
attached hereto as Exhibit “A”, consistent with the following provisions affecting
operations:

(1) North of Delta Allocation

(a) General: The State determines State Water Project (“SWP” or “Project”)
Table A Allocations using existing SWP facility availability and
capacities, storage conditions, contractor requests, other demands for
Project water, operational and regulatory restrictions, available hydrologic
forecast data, as well as other factors that may affect the available supply
and the ability to deliver Project water. Each year that this Agreement is
in effect, the State shall calculate a separate SWP Table A Allocation for
Agency, Solano County Water Agency (“SCWA”), and the City of Yuba
City (“Yuba City”) (collectively, “the North of Delta (NOD)
Contractors”), defined as the NOD Allocation.

(b) Method: In determining the NOD Allocation for any year, the State shall
determine which Project operational or regulatory conditions, if any,
impact only the availability of Project water to contractors with service
areas that receive water from the Delta Project export facilities South of
Delta (“SOD”) and which Project operational or regulatory restrictions

2
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have a system-wide impact on water availability to the Project in general.
The NOD Allocation shall not be subject to the operational or regulatory
restrictions that only affect the south Delta export facilities. The NOD
Allocation shall be subject to the operational or regulatory restrictions that
impact water availability to the Project on a system-wide basis and in
general shall affect the NOD Allocation based on an allocation of
responsibility for each such restriction among all contractors.

(c) Current Allocations: Until the State Water Resources Control Board
(“SWRCB”) changes its Water Rights Decision D-1641 or Endangered
Species Act (“ESA”) or other environmental or regulatory requirements
affecting SWP operations change, the Parties agree that the State’s current
operations pursuant to SWRCB D-1641 impact system wide SWP Table A
Allocations

The parties also agree that while current operational requirements pursuant
to the ESA impact mostly the SOD Table A Allocation, these ESA
requirements also impact the NOD Table A Allocation to the extent that
they impact Delta water quality or increase Delta outflow requirements of
the SWP. The State produces an “Allocation Analysis” that is derived
from model runs that are used to identify possible Table A Allocations.
An example of this Analysis is attached hereto as Exhibit B.

The Allocation Analysis is updated as new information becomes available
during the water year. usually monthly during the winter/spring season.
One study in the current Allocation Analysis is a simulation of the SWP

operating under D-l641 at a 90% exceedence hydrology. For the current
NOD Allocation referenced in this subsection, that study is expected to be
used as the foundation in the determination of the NOD Allocation.

(d) Future Channes: The State will evaluate the extent to which new or
different operational or regulatory restrictions affect the NOD Allocation
and will consult with the SWP Contractors regarding the impact, if any, of
the changed circumstances on the NOD Allocation method prior to
implementation of any change to the NOD Allocation.

(e) Other Conditions:

(i) Each NOD Contractor’s SWP Table A Allocation shall not exceed
that NOD Contractor’s annual Table A amount contained in its
SWP Contract.

(ii) The NOD Allocation shall not affect the ability of any NOD
Contractor to participate in and benefit from future SWP facilities.

3
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(iii) The increase in allocated Table A due to the NOD Allocation shall
not be transferred to or from, or exchanged with, a SOD contractor.
The Parties agree that any transfers or exchanges are subject to the
uniform provisions of the SWP contract, including, but not limited
to, Articles 12, 15, 41, 55, and 56(d), and agree that Agency does
not have a preferential right under the SWP contract to enter into
transfer, exchange or other similar agreements.

That portion of Agency’s SWP Table A Water exported south of
the Delta for any purpose shall be calculated as provided below:

Water Exported = (Agency’s NOD Allocation AF - Agency
service area use AF) x SOD Allocation /NOD Allocation

(iv) The increase in allocated Table A due to the NOD Allocation shall
not be sold through the turnback pool or any multi-year water
purchase program that may be developed in the future, or stored
outside the service area pursuant to Article 56(c).

(2) Advanced Table A Program

Agency shall furnish the State with a proposed delivery schedule for all requests for
Advanced Table A as part of the preliminary water delivery schedule submitted pursuant
to Article 12(a). The State will deliver to Agency additional Project Water (referred to
as “Advanced Table A”), over and above Agency’s NOD Allocation, and any other
water supplies approved for transport through the North Bay Aqueduct, including, but
not limited to Article 21 water, subject to the following limitations:

(a) Advanced Table A must be used in the Agency service area (Napa
County), and may not be transferred or exchanged.

(b) Advanced Table A will be accounted for cumulatively from year to year to
form a “Cumulative Advanced Table A Balance.” Agency’s Cumulative
Advanced Table A Balance shall not exceed 29,600 acre-feet except as
provided below in sub-section (2)(f), below. Advanced Table A will be
available after the State makes the final allocation, subject to the
limitations in sub-sections (2)(e) and (2)(f), below.

(c) The Cumulative Advanced Table A Balance shall reset to zero each time
that Oroville Reservoir begins flood controL operations, or exceeds its
allowed flood control capacity, or reaches its storage capacity (3.5 million
acre-feet) as determined by the State.

(d) Agency may elect to return all or part of its Cumulative Advanced Table
A Balance within five years of its delivery by the State by providing an
equivalent amount of replacement water through a reduction of deliveries

4
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under its NOD Allocation. Article 21 water shall not be eligible as
replacement water. In any year in which Agency elects to repay its
Cumulative Advanced Table A Balance, Agency shall furnish the State
with a proposed delivery schedule pursuant to Article 12(a) showing the
reduction in proposed deliveries equivalent to the returned Advanced
Table A Amounts.

In any year in which Agency has not returned to the State any of the
Advanced Table A Balance delivered by the State five years before, and
the NOD Allocation is greater than sixty percent, and the Cumulative
Advanced Table A Balance has not been reset to zero in that year, the
State shall, after consulting with Agency, deduct from Agency’s NOD
Allocation an amount equal to the remaining Cumulative Advanced Table
A Balance delivered five years before up to that portion of Agency’s NOD
Allocation that exceeds sixty percent. The deduction shall be reflected in
the approved schedules. In years when the NOD Allocation is less than
sixty percent, Agency may elect to return all or part of its Cumulative
Advanced Table A Balance with any portion of Agency’s NOD Allocation
for that year. Any year in which Advanced Table A Amounts are returned
to the State, the State shall deduct the amount of water returned from
Agency’s Cumulative Advanced Table A Balance.

(e) Advanced Table A will be available, up to the annual and cumulative
amounts, in all years except those years in which the State’s Director is
allocating water as required to meet minimum demands for domestic
supply, fire protection or sanitation consistent with Article 18(a) of the
SWP Contract. The State must meet environmental requirements of the
SWP mandated by law and subject to the discretion of the Director prior to
allocation of Table A or Advanced Table A.

(f) Conference Years are years when the current SOD Allocation, as it may
change during the year, is less than or equal to 20%. In Conference Years,
Agency will not request more than 5,000 acre feet of Advanced Table A,
subject to the restrictions described in subsection (2)(e), above.

(g) Agency may only request and receive a maximum of 7,500 acre-feet of
Advanced Table A in any year. Agency may utilize additional Advanced
Table A if SCWA and Yuba City do not utilize their maximum annual
Advanced Table A, up to a combined annual (SCWA, Agency and Yuba
City) total of 27,500 acre feet and with the written permission of the party
not utilizing their Advanced Table A. Notice shall be provided to the
State in advance of Agency’s delivery request for the additional Advanced
Table A.

(h) Advanced Table A shall only be made available after full delivery of
Agency’s annual allocated Table A and any other Table A deferred or

5
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carried over from a previous year pursuant to Article 12(e). Advanced
Table A will not be made available if Agency elects to carryover water
pursuant to Article 12(e), or to exchange or store any portion of its
allocated Table A amount outside its service area pursuant to Article 56. in
that year.

(i) Annual diversions of Agency’s combined NOD Allocation and Advanced
Table A, including Advanced Table A not used by SCWA and Yuba City,
shall not exceed 29,025 acre-feet in any year.

G) Agency shall furnish the State with a proposed delivery schedule for all
requests for Advanced Table A as part of the preliminary water delivery
schedule submitted pursuant to Article 12(a). The State shall maintain a
record showing the running balance of available Advanced Table A, the
annual balance, the cumulative balance, past deliveries, returns, resets, etc.
The State shall coordinate with Agency in the maintenance of these
records.

(k) Agency shall pay to the State all related charges associated with the
delivery of Advanced Table A water.

(3) Limitations on Additional Water Supplies

Except as expressly provided for herein, in consideration of the mutual agreements
contained herein and in the Settlement Agreement, and for the term of the existing SWP
Contract and any renewal thereof (including during or as a result of any contract
extension negotiations), Agency agrees to the following limitations:

(a) Agency shall not claim any preference or priority under Article 18(a) of
the existing SWP Contract.

(b) Agency shall not request or be entitled to receive a new or separate SWP
Contract that will increase Agency’s existing total maximum Table A
amount, whether pursuant to Article 18(c) of its existing SWP Contract or
any other legal authority, except as provided in sub-section (3)(e),below.

(c) Except as to any State Water Resources Control Board (“SWRCB”)
applications for waters originating within the Napa River and Lake
Berryessa watersheds, Agency agrees to the following limitations on water
right applications filed with the SWRCB:

(i) Prior to January 1, 2032, Agency shall not file a water right
application with the SWRCB to meet existing or future demands
within Agency’s service area.

(ii) If Agency files a water rights application with the SWRCB, to
meet existing or future demands within Agency’s service area after

6
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January 1, 2032, Agency stipulates that any water right issued on
such application will contain the following language:

“No diversion is authorized by this permit when satisfaction of
inbasin entitlements requires release of supplemental Project water
by the Central Valley Project or the State Water Project.

Inbasin entitlements are defined as all rights to divert water from
streams tributary to the Sacramento-San Joaquin Delta or the Delta
for use within the respective basins of origin or the Legal Delta,
unavoidable natural requirements for riparian habitat and
conveyance losses, and flows required by the State Water
Resources Control Board for maintenance of water quality and fish
and wildlife. Export diversions and Project carriage water are
specifically excluded from the definition of inbasin entitlements.

Supplemental Project water is defined as that water imported to the
basin by the projects plus water released from Project storage
which is in excess of export diversions, Project carriage water, and
Project inbasin deliveries.

The SWRCB shall notify permittee of curtailment of diversion
under this term after it finds that supplemental Project water has
been released or will be released. The Board will advise permittee
of the probability of imminent curtailment of diversion as far in
advance as practicable based on anticipated requirements for
supplemental Project water provided by the Project operators.”

(iii) These limitations on water rights applications do not apply to any
water transfers or petitions for changes of already existing water
rights that Agency and its participating agencies pursue and
undertake. The State and Intervenors reserve any and all rights
they have to protest or challenge any such water transfers or
petitions for change.

(d) Agency agrees that any request to use SWP storage facilities shall be
governed by Article 56 of the SWP Contract. Agency agrees that it will
not claim a preferential right to request or receive water stored in SWP
facilities and will not claim a preferential right to request to contract for or
utilize SWP storage facilities based on the Area of Origin or County of
Origin laws or any other legal authority.

(e) The prohibition in sub-section (3)(b) and the time limit in sub-section
(3)(c)(i)), above, shall not apply if a catastrophic event or Act of God
causes a substantial failure in one or more of Agency’s existing or future
water supplies intended to serve existing or future water demands within
Agency’s service area.
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(f) In the event that Agency files a water right application as provided for in
sub-sections (3)(c) and (3)(e), above, or requests a new or separate SWP
contract to increase Agency’s existing total maximum Table A amount as
provided for in sub-section (3)(e), above, or Agency’s SWP Contract is no
longer in effect, then:

(i) Agency has not waived any claim of right associated with the Area
of Origin or County of Origin laws, and

(ii) The State and Intervenors have not waived any right to challenge
or protest any such claims of right.

(g) The following participating agencies of Agency have also agreed to the
limitations and waivers set forth in Section (3), above, and acknowledge
the default and remedies provisions set forth in Section (6), below, as
evidenced by a separate addendum attached to the Settlement Agreement
and Release as Exhibit C to be executed by each of them: City of Napa,
City of Calistoga and City of American Canyon.

(h) Nothing herein shall limit or prohibit Agency from acquiring or
purchasing SWP Table A amounts from another SWP Contractor. Any
SWP Table A amounts acquired from a SOD contractor shall not be
entitled to the NOD Allocation.

(4) Director Discretion

If compliance with a legal mandate or the provisions of this sub-article 45(1) requires
exercise of the Director’s discretion, such discretion is expressly reserved.

(5) Opinions and Determinations

Consistent with Article 38 of the SWP Contracts, where the terms of this sub-article 45(1)
provide for action to be based upon the opinion, approval, review, or determination of
any party, such terms are not intended to be and shall never be construed as permitting
such opinion, approval, review, or determination to be arbitrary, capricious, or
unreasonable.

(6) Default and Remedies

If Agency or any of its participating agencies files an application with the SWRCB prior
to 2032 or requests a new or larger SWP Contract, except as allowed by sub-section 2.2.5
of the Settlement Agreement, this is deemed a breach. The State will hold all benefits for
Agency under the Settlement Agreement in abeyance until the breaching party cures the
breach by withdrawing the application or contract request.

(7) Modification of Sub-article 45(1)

8
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It is expressly understood and agreed that this sub-article 45(1) may not be altered,
amended, modified, or otherwise changed in any respect whatsoever except by a writing
duly executed by authorized representatives of Agency, the State and Intervenors in the
Action. The Parties hereby agree and acknowledge that they will make no claim at any
time or place that this sub-article 45(1) has been orally altered or modified or otherwise
changed by oral communication of any kind or character.

IN WITNESS WHEREOF, the Parties hereto have executed this amendment on
the date first written above.

Approved as to legal form
and sufficiency:

t-Iiief C unsel
JDepartment of Water Resources

STATE OF CALIFORNIA
DEPARTMENT OF WATER
RESOURCES

rk W. Cowin, Director

::..:.::.:.

I
Approved As to Form
Office of District Counsel

By:

Date: lol’ 2o

Attest: Gladys I. Coil, Secretary of the
District Board

Approved by the Napa County Flood Control
and Water Conservation District

Date:

NAPA COUNTY FLOOD
CONTROL & WATER
CONSERVATION DISTRICT

\JçQQ -e
Name: Jill Techel

Chairperson

Title

Processed by:

Deputy Secretarof the District Board
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